EDUCATION DESIGN & INNOVATION COUNCIL

TRADE DRESS?
(Note this is not legal advice, it is simply an explanation on the meaning of Trade Dress)

Our objective is not simply to stop people from copying a product function, but to help members
protect the distinctive visual identity and market recognition of a significant original
product - brand.

What is Trade Dress?

In U.S. trademark law, trade dress is the overall appearance or “look and feel” of a
product, its packaging, or sometimes a business environment that identifies the source
of the product to consumers.

It can include things such as:

Shape and configuration

Overall visual appearance

Colors and color combinations

Product graphics

Surface treatments and patterns

Arrangement of design elements

Packaging

Distinctive product presentation

In some circumstances, a combination of features that together create a recognizable
identity

The key is:

Trade dress may protect the distinctive appearance that tells customers “this
comes from this company,” rather than protecting the underlying function of
the product.

The U.S. Supreme Court has recognized trade-dress protection under the Lanham Act, but has
also made clear that functional product features cannot be monopolized through trade
dress.

How does this help with product copying?
Imagine an education-furniture company creates a genuinely original storage product.
A competitor doesn't copy the exact engineering or mechanism, but produces a product with:

e virtually the same unusual silhouette
e the same distinctive proportions
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the same combination of colors

the same unusual visual details

the same distinctive arrangement of components
very similar branding and presentation

Individually, some of those elements might be difficult to protect.

Together, however, they may create a distinctive commercial appearance associated with
the original manufacturer.

That is where trade dress can become important.
The legal question isn't simply:

“Did they copy our product?”
It becomes more like:

“Have they copied distinctive non-functional elements of our product's
appearance in a way that is likely to cause consumers to associate their
product with us, or be confused about its source, sponsorship, testing and
safety integrity, or approval?”
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